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iégiﬂative ad, it is maintained and juftified by ‘the anéient and 1798

wniform pracice of the ftate of Conneticut. .

JUDCMENT afriied:

 WiLsoN verfus DaNIEL,

R ¥ [T S S Y SN SR
RROR from the. Circuit Covrt of Virginia;.. On the re-
ﬁ turn of the record, it appeared, that the Diftrict Judge
ad endorfed.the following faz on the petition and aflignment
of errors; prefented by the Plaintiff in efror: « Let a writ of
« error and fuperfededs iflye agreeably to the prayer of the pe-
« tition, on the petitioner’s entering irto bond with fecurity
¢ in the penalty of 3,600 dollats, .conditioned as ufual in fuch
«cafe. CyRrRus GRIFFIN.” A writ of error accordingly
iflued; but, it would feem, that only a copy of the writ was
tranfmitted with the record, (to which the feal of the Circtit
Court was affixed, though the writ itfelf was not faid to .be
under the feal of the Court) and the copy was figned by
« William Mayfall, clerky” whoadded in the margin  the
following memorandum, in his own hand writing, not fub-
fcribed by the Judge: « Allowed by Gyrus Griffin, Efq: Judge
« of the Middle Circuit in the . Virginia Diftri&.””  The ori-
ginal citation to the defendant in error was, likewife, omitted,
and only a copy accompanied the record, with an affidavit fub-
joined, thit the deponent, * did on the 24th of Sept. 1796,
“ deliver to Thomas Daniel within named, a citation whereof
« the above is a true copy.” - There was no certificate of the
Judge, or elerk of the court, that the record was returned in
obedienice to the writ, though ‘at the end of the paper, pur=
porting to be the record, the clerk {ubjoined the following mi-
nute: “Copy. Tefte, William Marfhall, clerk.”
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T February term'1797, E. Tilghman, for the Défendantin
error, objeéted to the return of the writ, that it wis not'faid
to be iflued under the feal of the court; that the feal aflixed to
the record was not ftated to have been affixed by order of the
court; thit the original writ was not tranfmitted; that the
paper purporting to be a citation, being a mere copy, did not
appear from the fignature, or any other proof, to have been fign-
ed by the Judge, which the act of Congrefs exprefsly requires;
1 /ol. f. 22. p. 62. and that there was not even any certificate
of the clerk of the court, ‘that the entire record had been an-
nexed and tranfmitted with the copy of the writ of error.

Lee (the Attorney General,) and Ingerfoll, anfwered, that
the Diftri&t Judge had, in effect, ailowed the writ of error, by
dire@ing it to iffue, when fecurity was given; that the feal
being actually aifixed, it was unncceffary.to ftate that the writ
was under the fzal of the court; thatthe feal implies and authen-
ticates the fad, that the citation had been figned, as well as the
writ of error allowed, by the Judge; and that the clerk having
aflerted that the proceedings tranfmitted were a copy, it muft

be prefumed to be an entife copy of the record, unlefs dimipa-

tion is alledzed. SRR . R

But THE COURT were clearly of opinion, that the verifica-
tion of the record was defédtive; and that they. could not, con-
fiftently with the judicial a&, difpenfe with a return of the o~

¥

'riginal citation, fubferibed by the Judge himfelf.. -

The :caufe was, then; -continued, upGn .an agreement be-

‘tween the countel, that the Defendant in error might-either ar-

gue it upon the record, in its -prefent ftate; or alledge in'di-
avinution of the record, and iflue a certiorari. The latter
mode was adopted; and the diminution alledged was, “that

¢ there is not certified the judgment of the faid Circuit Court,
rendered on infpcction of the.record of a Diftrict Court, of the
commonwealth of Virginia, held in the town of Dumfries,

awarding ‘to the faid Thomas Daniel his Cofts againft Fohn

HollingfwoYth, William Merle and William Millery on” the

difiniffior of a certain attachment by them. againft him fued

forth,” which record of the fuid Diftri¢t Court,. is ftated in the

declaration of the faid Thomas Danicl, filed in the faid Circuit

"Court, and is again ftated .in the replication of the faid Thomas

Daniel, in the faid Circuit Court, with an averment, that he
was ready to verify the fzme, by a tranfcript thereof, certified

ainder the hand of a proper officer; to which faid" replication,
the faid William Wilfon, in the faid Circuit Court, rcjoined,

that there was no {uch record.”  The clerk-of the Cirenit Court
returned the certiorari, with a certificate indorfed, ¢ that there
% is not ramaining on the rolls and records, the judguicat of the

‘ ¢ faid
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« faid Circuit Court, on the infpetion of the tranfcript of the
« record of the Diftrict Court of Dumfiies, awarding the faid
« Thomas Daniel, his colts againtt Fohn Hollingfworth and
« others, on the difmiffion of a certain attachment againit him
« by them/ profecuted ; nor did the faid Circuit Court ever en-
¢« ter up their judgment thereon.™ o

The circumftances, which now became material on the re-
cord, were as follow: It appeared by the declaration, that an
a&ion of debt was brought in the Circuit Court, by Thomas
Dauniel, a Britifh fubje&, againlt #illiam I¥ilfon and others,
upon a bond dated the 11th of O:#ober 1791, for the penal
fum of £.60,000; that the bond had been taken, as an indem-
nity, from the Defendants below, in an atrachment broyght by
them againft the Plaintiff in a State Court; and that the at-
tachment was difmifled by the Court, and the Plaintiffs ad-
judged to pay the cofts. The prefent Plainti#f laid his dam-
ages, in confequence of he attachment, at £.20,co0.

The fole Defendant below, William IWilfon, (the other De-
fendants being dead, or not being arrefted on the procefs)
pleaded, 1. performance of the condition of the Bond ; 2. that
no cofts had been awarded to the Plaintiff below, in the attach-
ment fuit, nor had any damages been recovered by him againft
the parties, for fuing out the attachment. ' '

The Plaintiff below replied—1. That the Defendant had

not performed the condition of the Bond.—2. That the Court.

did award cofts in the attachment fuit to the Plaintiff below,
which he was ready to verify by a tranfeript of thg record. And
3. The Plaintiff demurred tofo much of the Defendant’s plea,
as refpe&ts Damages.

The Defendant below rejoine&,, 1. As to the judgment for

cofts in the attachment fuit, nultiel record. And, 2. asto
the replication upon the queftion of damages, joinder in de-
murrer. C ' '

‘[he Record then proceeds: ¢ The parties by their Attor-
« nies, being fully heard, it feems to the Court that the fuid
¢« fecond plea of the Defendant, and the matter therein contain.

« ed, are not fufficient in law to-bar the Plaintiff from having
~ « and maintaining his aftion againft the faid Defendant :—
« Therefore, it is confidered, that judgment be entered for
<« the Plaintiff on his demurrer to that plza.” _

« And at another day, to wit, &c. came the parties, &c,
¢« And thereupon alfo came a Jury, &c. And now, &c. the
« Jury aforefaid returned into Court, and, brought in their
« verdi& in thefe words :—“ We of the Jury find for the
¢« Plaintiff the Debt in the Declaration mentioned to be dif-
¢ charged by the payment of 1800 Dollars damages.”

’ A T “ Therefore.

~%
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« Therefore, it is confidered by the Court, that the Plaintiff
“ recover againft the Defendant £60,000 of the value of
& 200,000 Dollars, his debt aforefaid, and his cofts by him
< about his fuit in 'this behalf expended "And the faid De-

- fendant in mercy, &c, But the Judgment is to be dlfcharg--

& ed by the payment of the faid 1800 Dollars and the cofts.”

At the prefent Term, as well as’in ‘February Term 1797,
two queftions were made and argued, indépendent of the ob-
Jcéhon to the form of iffuing ‘and 'returning. the “Writ of |
Error; 1. Whether the judgment below was fo dcfeéhve,
that a Writ of Error would not lie on it, inafmuch .as no judg-
ment was given upon the plea of nul tiel record. 2."Whether
the Supreme Court had Jurlfdr&lon of the Caufe, inafmuch as
the real and operative judgment of the, Circuit Court was only
for 1800 Dollars; ‘and the ]ud\cml A& provraes, that there
{hall be no removal of a civil a&ion from the Circuit Court
into the Supreme Court, unlefs the matter in difpute exceeds
the fum or value of 2000 ‘Dollars.% 1 Vol ﬁL 22, p. 62.
On the firft point no opinion was grven by the :Court at the
former argument; but, on the fecond point, CHASB, PaTERr-
50N, and CUSHING, _7zy?rces, concqrred in " confidering the
judgment as a judgment at comimon law, for the penalty of the
Bond, and, thercfore, that the Court had jurifdiion;y WrLson
7l_lﬂl€€, dlﬁentcd and IREDELL Fuftice, (who had prefid-
ed in the Circuit Court) declined taking apart in the'decifion.
The' fecond point was, however, re-argued, at the inftance of.
E. T//gbmwr, who was anfwered by Lee and Ingﬁfoll and the
opinioh of the Court was given to the following effect
- Ersworty, C/mff}'zf/}z:e. There have been two excep-
tionstaken tothe record i the preferitcafe: 1. That th(.)udg-
ment of the inferior Court isfo defc&rw:, thut a Writ of Error
will notlie uponit. 1tis cvident, However, that the Judgment is
not merely mterlocutory, butis in its nature final, and goes to
the whole'merits of the cafe.' Though imperfect and informal,
itis a Judgment on which an exccution could iffue ; “and as
the Defendant below might be thus injured by it, we are una-
nimoufly of opinion, that he is ent:tl'ed toa Writof Error. -

2. ‘The fecond exception is, that' the Judome')t is not for a
fum of fufﬁuent magmtude to' give ]unfdlﬂlon to this Court.
On this exception there exifts a diverfity of fentiment, but it is
the prevailing opinion, that we are not to'regard the verdlet,
or judgment, as the rule for afcertaining the value of the matter
in difpute between the parties. By the Judrcnal Statute, it is
pr ovided that certain decxﬁons of the Circuit Courts,m certain

- ca!es3

V¥ See 2 Dall. 358+ Cafes tcmﬁ_. Hard. 5,



!

SuPREME CourT of the United States.

cafes, may be reverfed on'a Writ of Error,in the Supreme
Court ; but it is-declared that the matter in difpute muft exceed
the fum or value of 2000 Dollars. * To afcertain, _then, the
matter in difpute, we muft recur to the foundation of the ori-.
ginal controverfy—to the matter in dipute when the aGion’
‘was inftituted.- The defcriptive words of the law point em-.

phatically to this criterion 3 and in common underftanding the',

thing” demanded (as in the prefent inftance the penalty of a
Bond) and not the thing found, conftitutes the matter in dif-
pute between the parties. . : o

The conftruion, which is thus given, not only comports
with every word in the law, but enables us to avoid an incon-
venience, which would otherwife affe&t the impartial admini-
ftration of juftice, For, if the fum, or value, found by a ver-
di&t, was confidered as the rule to afcertain the magnitude of
the matter in difpute, then, whenever lefs than 2000 dollars
was found, a Defendant could have no relief againit the moft
erroneous and injyrious judgment, though the Plaintiff would
have a right to a‘removal and revifion of the caufe, his demand
(which is alone to govern him) being for more than 2000 dol=
Jars. It is not to be prefumed that the Legiflature intended to
give any party fuch an advantage over his antagonift; and it
ought tobe avoided, as it may be avoided, by the fair and rea-,
fonable interpretation, which has been pronounced.

IrREDELL, Fuffice. 1 differ from the opinion, which is en-
tertained by a majority of the Court on the fecond exception
though, if ‘the merits of the caufe had been involved, I {hould

- have declined exprefling my fentiments, As, however, the

queftion is a general queftion of conftruétion, and is of
great importance, I think it a duty, briefly; to affign the rea-
fors of my diffent.
~ The true motive for introducing the provifion, which is
under confideration, into the judicial a, is evident. When
the Legiflaturé allowed a Writ of Error to the Supreme Court,
it was confidered, that the Court was held permanently at the
feat of the National Government, remote from many parts of
the Unian ; and that it would be inconvenient and, oppreflive
to bring fuitors hither for objeéts of fmallimportance. Hence,
it was provided, that unlefs the matter in difpute exceeded the
fum, or valae, of 200Q dollars, a Writ of Error fhould npt be
iffued.” But the matter in difpute here meant, is the matter in
difpute on the Writof Error. In the original {uit, indeed, I
agree, that the demand of the party furnifhes the rule of valua-
tion ; but the Writ of Error is of the nature of a new fuit ; and
whatever may have been formerly the queftion on the merits,
if we think the Plaintiff is not entitled to recover wore tgan
; it et . 1800
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1800 dollars, the Court has not jurifdition of 2 caufe of fuch
value, and cannot of courfe, pronounce a Judgment init

At common Iaw, indeed, the penalty of the borid was alone
regarded ; and thouoh, in a cafe like the prefent, only one
fhilling damiages fhou\d be given by the Jury, the judgment at
common law would be rendered for the whole penalty, fo that
the fuffering party would be obliged to refort to a Court of
Equity for relief. The Legiflature, however, has deemed it
expedient to guard agamﬁ the mifchief, and, at the fame time,
to prevent a circuity of ation,’ by impowering the common
Iaw Courts to render judgment, .in caufes brought to recover
the forfeiture annexed to any articles of agreement, covenant,
bond, or other fpcmalty, for fo much as is due, accordmg to
equitv. From the timeof pafling the at, the Plaintift can
recoverno more under the penalty of the bond than thé damages
affefled, or adjudged’; and if a Court of common law is thus
cmpowered to regnrd the matter in difpute, mdependent of the
ftri@® common law forfeiture of the penalty, this ought to be
deemed, to every legal intent, the proper mbde of fettling and
afcertmmnn the value, or amount, to which the words of the
Jaw fhall be applied,'in the cafe of a Writ of Error.

The objection, which feemed, principally, to operate againft
this do&rme, in the mind of the Court, as well as of the Bar,
was’ its tendency to entitle one party to'a Writ ‘of eror, and
to exclude the other : but the objefion cannot arife in this
cafe,as both parties would be alike eftopped by the infufficiency,
of the fum. A new law, however, of a fcope fo extenﬁve,
cannot be expedted to provide for every poffible cafe ; and it is,
no reafon why a plain provifion fhould not operate, that another,
provifian may be neceflary to avoid an inconvenience, or to,
eftablith equality between the parties.

I muft, therefore, repeat my opinion, that although the Plain-
tiff’s d*mand is to be regarded in the original a&xon ; vet, that
the fum altually rendered by the Judgment, is to furnifh the
rule for fixing the matter in difpute upon a Writ of Error.
And the fum adtually rendersd, being lefs than 2000 dollars,
the Court cannot, I think, exermf a jurifdiction in the pre-
f,cnt caulz,

Cuasg, Fuflice. On the firft exception to this record, there
is' no diverfity of opinion ; and I, alfo, 2gree with the majo-
rity of the Court in the decifion upon the fecond exception,
though for reafons different from thofe that have been afligned.

This is a queftion of jurifdiction ; and the law velts the
Jurlfdxéhon, if the matter in difpute between the parties exceeds
the fum, or value, of 2000 dollars.  Whenever the ol»Jeﬁlon
arxfus on the amount of the matter in dlfpute, itis not, inmy.

opmlou
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opinion, to’ be fettled hére, by .what “appéars on'the Writ of
Error, buit it is to be fettled in'the inferior Court, according to
the circumftances appearing there, in each particular’ Cafe.
There is no common, uniform, rule that can be applied,to the
fubje&. ' I do mot think, that the demand of the Plaintiff
ought to be made the fole criterion ; for, ‘then, every Plain~
tiff might entitle himfelf, in every cafe, to a Writ of Erroi, by
laying his damages proportionally high : and I think that the
- amount rendered by the judgment would be found, in the fac
greater number of cafes, to be the true rule, It muft be.ac-
Knowledged, however, that in actions of .tort, or trefpafs, from
the nature of the fuits, the damages laid in the decldration, af~
ford the only practicable teft of the value of the controveify.

Enquiring, therefore, what was in difpute in the prefent cafe,
we find, that the ation was brought on a bond, with a condi-
tion for performing two aéts, and the non-performance of both
alts conflitutes the breachaffigned. The record is diftorted by
great irregularities; but every part of the pleadings, verdiét,
and judgment, that is not conformable to the common law, I
reject as not belonging to the cafe, which is neither founded on
the ftatute of 8§ & g 7. 3. ¢. 10. nor on the act of the Affembly
of Virginia. Confidered, therefore, as ana&ion at common law,
the penalty is forfeited on the non-performance of either of the
alls, which are the fubje& of the condition. The judgment of
the Court is rendered for that penalty; and though it is ftated,
that the judgment fhall be difcharged, on payment of a {maller
fum, fuch a ftipulation is inconfiftent with the nature of a com-
mon law judgment; it muft be treated as mere furplufage; and
in this view of the cafc, T am of opinion that the Court has ju-
rifdiétion,

ErsworTH, Chief Fuftice. 1 will repeat and explain one
expreflion, which was ufed in delivering the opinion of the
Court, and which feems to have been mifunderftood,”

It was not intended to fay, that on every fuch queftion of jn-
rifdiction, the demand of the Plaintift’ is alone to be regarded ;

bat that the value of the thing put in demand furnithed the rule, '

‘The nature of the cafe muft certainly guide the judgment of
the Court; and whenever the law makes a rule, that rule muft
be purfued. Thus, inan ation of debt on a bond for £ 100, the
principal and intereft are put in demand, and the Plaintiff can
recover no more, though he may lay his damages at [ 10,000.
"The form of the aétion, therefore, gives in that cafe the legal
rule.  But in an a&ion of trefpafs, or affault and battery, where
the law preferibes no limitation as to the amount to be recover-
ed, and the Plaintiff has a right to eftimate his damages at any

fum, the dumage ftated in the declaration is the thing put in’

denrand
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demand, and prefents the, only cntenon, to which, from the nd.
ture of the actiony we can. refort in fetthnvf the queftion of ju-
rifdi&ion. .

. The propofition then i is ﬁmply this: Where the law gives no
rule, the demand of the Plaintiff muft furnifh one ; but where
the law gives the rule, the legal caufe of attion, and not the

. Plaintiff’s demand, muft be regarded.

The objeéhons over-r uled and .
JUDGMENT affirmed.*

b Beﬁdcs the exceptnons above ﬁated feveral errors were affigned,
which had been argued at a former term, in the abfence of the Clucfjuf—
tice. The Gourt, after deciding the queftlon of jurifdiction, called on
the Couufel to proceed in the.argument onthofe errors 5 but E. Trlg}mxan
ohferved that the Court had been fo evxdcutly againft him, thathe would
not prcfs the fubje& further.
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